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We are not satisfied with appellant's statement in

his opening brief, but prefer to present our argument

first and advert to his brief in closing.

The bill of complaint in this case in some respects

is a very disingenuous one, while in others very ingenu-

ous; disingenuous in that it fails to state certain facts



with that degree of fullness and accuracy which a court

of chancery has a right to expect in a case of this char-

acter and magnitude, and in that it fails to give infor-

mation which in the very nature of things the plaintiff

and pleader must possess, and which obviously might

have been given had the pleader been disposed to make

a frank disclosure of all the material facts and circum-

stances touching the transactions out of which the con-

troversy arises on which the plaintiff's right to equitable

relief depends. The pleader ingenuously avoids stating

a great many facts in their proper light, pleads conclu-

sions of facts as well as of law, is argumentative, abusive

and vituperous.

The first six paragraphs of the bill of complaint are

devoted, in brief, to setting out the fact that one Joseph

T. Gilbert in 1901 was the owner of a certain group of

mines in Silver Bow Basin, near Juneau, Alaska, and

that he proposed to plaintiff that if he would find a pur

chaser for the mining property for the sum of $200,000,

he would pay a fee largely in excess of the usual com-

mission allowed on such sales. Plaintiff was satisfied

that by development he could prove that the property

was worth a million dollars. Plaintiff at that time was

an expert miner and consulting engineer, and was ac-

quainted with the opening up and development and dem-

onstrating of pay values in lode mining claims, and that

W. J. Sutherland, one of the defendants in this case,

was acquainted with these facts. That about that time

he met the said Sutherland in Oakland, California, and

that said Sutherland had special ability to promote and



sell property of the kind in question, at least plaintiff

believed he had, and that Sutherland proposed to plain-

tiff that he and plaintiff enter into a co-partnership for

the sale and promotion of mining claims throughout the

world, and particularly in the District of Alaska, and

all of the Gilbert group of mines and others as they

might obtain control of for the purpose of promotion

and sale, and that said Pearce, by reason of his expert

knowledge in the superintending, opening up and devel-

opment of properties, should have control of this part

of the business. Here the plaintiff gives the substance

of what appears to be many conversations between him-

self and Sutherland in regard to the entering into of

a copartnership arrangement and the negotiation with

Gilbert and the obtaining from him of a working bond

and option to purchase the Gilbert property and the

taking of the option or agreement in the name of Suth-

erland and which the plaintiff claims was for the use

and benefit of the copartnership. And further state-

ments are made of representations that were made to

the plaintiff by Sutherland, which the plaintiff relied

upon. Just why the pleader should go into detail con-

cerning these conversations had between Sutherland and

Pearce we do not know, except to endeavor to weave

such conversations into and make them a part of the

written agreement, which is stated in paragraph 7. It

was agreed between the two parties that this contract

should be evidenced in writing, and it was reduced to

writing and prepared and executed on the 12th day of

July, 1901, the full text of which is on pages 9 and 10

of the record. The contract does not by any means



cover as wide a field for transaction as apparently was

talked over by Sutherland and Pearce before the exe-

cution of tlie same. It is in no wise as specific as the

conversations and matters contained therein, nor as cer-

tain or definite, and the pleader has ingenuously endeav-

ored to add to, modify and enlarge the covenants of the

written agreement by the facts which he has pleaded.

This, as we understand, cannot be done, but the con-

tract must control. As a matter of inducement, such

extraneous facts may be pleaded, but they do not be-

come a part of the written contract.

The paragraphs of the complaint immediately fol-

lowing the setting out of the agreement seem to be

pleaded for this same purpose and is followed up by

the assertion that Sutherland proposed that he and the

plaintiff should form a corporation under the laws of

the State of New York to take over the property in

question, and that the corporation should take over this

alleged copartnership property in trust for Sutherland

and Pearce, and the amount of the capital stock of the

corporation was talked over, and it should be 100,000

shares, and .that the corporation should issue to Suth-

erland, for the joint ownership of himself and Pearce,

99,995 shares, putting Pearce and Sutherland in con-

trol, and that the remaining shares should be taken by

employes of Sutherland and held in trust for the plain-

tiff and Sutherland; this all met plaintiff's approval,

and the corporation was formed under the laws of the

State of New York, and is known as The Alaska Per-

severance Mining Company, and that Pearce and Suth-



erland and three other parties became the incorporators,

and that one share of stock was issued to each of the

incorporators, and none other at that time were issued

or subscribed for, and the bond or option of the Gilbert

property, which Pearce claims was held in trust for

him and Sutherland, was transferred to the corpora-

tion, and the 99,995 shares were issued to Sutherland

for the use and benefit of himself and Pearce; that this

amount of capital stock was issued in this manner and

to pay for or taken in lieu of the interest which the

said Sutherland and Pearce had in and to the Gilbert

property; that this was all agreed to by Pearce and

the transfer of the option was an absolute one on its

face, impressed with no trust whatever, and was a trans-

fer of all the alleged copartnership property of Suth-

erland and Pearce.

According to the allegations of the complaint, the

plaintiff returned to Juneau, Alaska, from New York,

and entered upon the duties which had been assigned

to him as the superintendent and manager of the Alaska

Perseverance Mining Company, took control of the mines

at a salary of three hundred dollars per month, which

money, paid to him as salary, was obtained upon the

faith and credit of the capital stock of the corporation.

Just why the pleader should use the latter terms and

not more definite terms in explaining how the money

was raised, we are at a loss to know. The plaintiff

evidently knows as to whether or not the stock of the

company was sold, hypothecated or pledged, and he

should, in all fairness, state what was done with it.



The plaintiff then states that he located certain other

placer and quartz claims upon the recommendation of

Sutherland, in the name of the Alaska Perseverance

Mining Company, but asserts that they were to be held

in trust for Pearce and Sutherland, and these locations

were made while Pearce was in the employ of the cor-

poration as its superintendent, and receiving the sum

of $300 per month, money being raised in the manner

stated herein. Pearce remained in the service of the

company from 1901 until July, 1905. Sutherland, dur-

ing this time, was in New York, London, Paris and

elsewhere, raising money upon the sole faith and credit

of the capital stock of the corporation issued to him

in the manner stated above, and in this manner an aggre-

gate amciint of $110,000' was raised by Sutherland and

expended by the plaintiff in the development of the

properties. Pearce was at this time, and covering this

period, a member of the board of directors of the cor-

poration and its general superintendent. The property

was being experted during this time, and sometime prior

to 1905 the plaintiff appears to have become somewhat

inquisitive about the management of affairs, and then the

Gilbert deed of th-e property is sent to Pearce for rec-

ording, and the plaintiff believed at that time that Gil-

bert had been paid with money raised upon the faith

and credit of the capital stock of the corporation held

by Sutherland.

It will be noted up to paragraph 14 that Sutherland

has been doing nothing more than carrying out the duties

of his trust, if such a trust existed, or, on the other



hand, performing such duties as he should have, as

president of the company, obtaining money to open up

and develop the mines; that Sutherland proceeded to

the letting of contracts, erection of a 100-stamp mill to

work the ore from the mines, surveying tramways, rail-

roads, etc., and, as the pleader states, gave every evi-

dence of an intention not to sell and dispose of the

mine, but to hold and operate the same. Plaintiff did

nothing more, according to his allegations, than to make

inquiries of Sutherland concerning his acts and the non-

sale of the property, but states that he got no satisfac-

tion out of Sutherland. Then the pleader alleges and

accuses Sutherland of robbery, cheating and defrauding

the plaintiff, and, to carry out these purposes, con-

spiring with the corporation and the removal of Pearce

as the superintendent of the property in 1905, supplant-

ing him by John R. Mitchell. Pearce claims that prior

to 1905 he had constantly been led to believe that Suth-

erland was getting ready for the sale of the mining

property. The actions of Pearce, his connection with

the corporation as one of its incorporators and a mem-

ber of the board of directors and superintendent of the

property of the company, the prior allegations of the

complaint all belie this statement. It suddenly dawned

upon him when he was removed and his position filled

by Mitchell that he had been wronged. This erstwhile

expert miner, mining engineer and superintendent of

mines had been misled, duped and robbed by Suther-

land, ^^who knew nothing about mining/^

Plaintiff further claims that after June, 1905, Suth-
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erland refused to recognize the existence of the copart-

nership between plaintiff and Sutherland, etc., and that

said Sutherland refuses to account to plaintiff for and

in regard to any of said property or of said stock, or

account to him for any expenditures and disbursements

made, etc. Here the pleader is evidently seizing both

horns of the dilemma, claiming first that Pearce is a

part owner of the real and personal property of the

corporation and at the same time a part owner in the

cs^nial ^stock of the corporation issued to Sutherland.

"J^he pleader is evidently also endeavoring by the allega-

ions of the^T complaint to have the court declare that

the corporation is either a trustee by construction or

that it took the title of the property burdened with an

express, t.ust, which two conditions could not exist.

Pearce stood by, saw the stock of the company sold,

pledged or hypothecated to innocent persons, and after

the money had been raised ^'upon the faith and credit''

of the capital stock of the corporation, and the prop-

erty, according to his own allegations, proven to be

worth millions of dollars, then aserts a right to be part

owner in the same, or, if he cannot establish the fact

that he is part owner of the property of the corpora-

tion, then he switches off and desires the court to ad-

judge that he is at least part owner in the stock of the

corporation which was turned over to Sutherland.

Pearce fears that Sutherland is contemplating re-

ducing large quantities of ore to bullion and removing

the proceeds from the jurisdiction of the court and sell-

ing off personal property of the corporation, converting
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the property into money, and leaving the jurisdiction

of the court with that amount, but we are of the opinion

that the court, upon the reading of the complaint, will

come to the conclusion that Mr. Pearce has no grounds

for his fears and the contemplated wrongs. Pearce is

also very much worried over the fact that Sutherland

will dispose of the capital stock of the corporation to

innocent purchasers, but it does not seem that he has

been very much worried over this matter for some four

or five years while he was superintendent and Was ev i

receiving his salary from the proceeds of the sale o.*

pledging of the stock of the company to innocent per-

sons and persons without notice, nor did hei have any

pangs of conscience when $110',000 was being procured

upon the '^sole faith and credit^' of the capital stock

of the corporation, and being expended by him upon the

property.

The pleader proceeds in one form or another and

reiterates it over and over that Pearce is the owner of

one-third of the mining claims, rights and personal prop-

erty described in the complaint, and reiterates over and

over and states that at the same time Pearce should

be decreed to be the owner of one-third of the capital

stock of the corporation which was issued to Suther-

land, and at times the pleader will state that the indebt-

edness of the company was contracted upon "the faith

of the property of the corporation/^ and other times

state that it was contracted ''upon the faith and credit''

of the capital stock of the corporation, thus seeking to

take advantage of two different theories of the case.
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The prayer of the complaint follows up this double-

barreled theory, that is, it is desired to have the officers

of the Alaska Perseverance Mining Company brought

into court and required to surrender up possession of.

the stock books and everything connected with the prop-

erties in question, and that the court appoint a receiver

to take control of the mining properties, consisting of

all the machinery and personal and real property, and

that the property be operated under the control of the

receiver, and that profits derived from the running and

operating of the mill be applied to the payment of the

debts lawfully created by Sutherland, and after they

are fully paid the surplus to be held for distribution

upon the dissolution of the partnership, and,

(2) That the stock of the Alaska Perseverance Min-

ing Company be empounded in the hands of persons

holding the same and that relief be granted upon the

theory that it is a corporation and not a trustee, and

that Sutherland be treated as a trustee, holding the

stock issued to him (or at least one-third of it) in trust

for plaintiff, etc.

By a careful study of the bill of complaint it will

appear that almost every rule of pleading is violated.

Carter's Alaska Code provides. Sec. 54, p. 155:

^^All the forms of pleading heretofore existing in

actions at law, suits in equity * * * are abolished,

and hereafter the forms of pleading in courts of record

and rules by which the sufficiency of the pleadings is

to be determined shall be those prescribed by this code.''



11

Section 57, p. 156, of the same code, and the second

subdivision thereof, is as follows:

*^The complaint shall contain a plain and concise

statement of the facts constituting the cause of action

without unnecessary repetition/'

We have attempted to cull from the document in

question some of what the pleader evidently relies upon

as the material allegations, and in order that we may
in a short and concise way present the points raised by

the separate demurrers of the defendants, as well as

the motion to strike paragraphs 20 to 24, inclusive, and

in the presentation of the law of the case, we will pro-

ceed in the following order, to-wit:

First, the consideration of the demurrer of the de-

fendant, the Alaska Perseverance Mining Company;

Second, the demurrer of the defendant, W. J. Suth-

erland
;

Third, the motion to strike.

In proceeding in this manner, we have somewhat re-

versed the order of things, but it was for the reason

that we consider the complaint vulnerable to a demurrer

of the kind filed herein, both with and without the alle-

gations stricken from it, that is, we shall contend that

the allegations stricken, as a matter of fact and as a

matter of law, add nothing to the complaint.

I.

DEMURRER OF THE DEFENDANT, THE ALAS-

KA PERSEVERANCE MINING COMPANY.
We contend that it appears upon the face of the
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complaint and that this demurrer raises the following

points for consideration, and shall consider them in the

following order, to-wit:

(a) THAT SEVEEAL CAUSES OF ACTION
HAVE BEEN IMPROPERLY UNITED AND THAT
THERE IS A MISJOINDER OF PARTIES DE-

FENDANT.

The common law word '' multifariousness,'' perhaps,

covers this heading, and that word is used b ythe plain-

tiff in his brief and is applied to an improper joinder

of causes of action in one bill— a union of matters that

cannot be prosecuted together, however stated. By mul-

tifariousness is meant the improper joining in one bill

distinct and independent matters and thereby confound-

ing them— as, for example, the uniting in one bill of

several matters perfectly distinct and unconnected

against c.:e defendant; or the demand of several mat-

ters of a distinct and independent nature against sev-

eral defendants in the same bill. (Bliss on Code Plead- *

in. Sec. 289. Second Ed.)

The same authority states. Sec. 290, that

'^The rule under the code pleading requires that each
cause of action should be stated separately." (The
Alaska Code has this provision.) ''I would define 'du-

plicity'— or 'doubleness' in pleading— as the term
should now be used, to be a union in one statement of

matters constituting two or more causes of action, either

to support a single right of recovery— as, in duplicity

at common law— or distinct recoveries based upon each

cause of action. The pleading is equally doubled whether
the single statement embraces causes of action that might
have been properly united had they been separately

states, or causes of action the union of which is alto-

gether forbidden, the latter being also a misjoinder, anl
made one of the grounds of demurrer. The term 'mul-

tifariousness,' synonymous with 'misjoinder,' under tho
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Code, is still used, and is convenient as at once calling

to mind the equity practice, and thus enabling us to

better understand the equity rule as embodied by the

Code.

The statutory term ^misjoinder' applies to such

unions as are altogether forbidden, whether improperly
intermingled in one statement or separately stated, or

whether in actions formerly called legal or equitable.^'

We further contend that different causes of action

cannot be united in the same complaint against any num-

ber of defendants, whether these different causes of ac-

tion are intermingled or separately stated unless the

relief demanded is the same against all of the defend-

ants. In the case at bar it is evident from the complaint

that the pleader has endeavored to state a cause of ac-

tion against W. J. Sutherland as trustee, holding him

to account to plaintiff Pearce for the 99,995 shares of

capital stock of the corporation issued and delivered to

him by the Perseverance company, and for expenditures

of money, etc., by Sutherland, and, in fact, praying for

an accounting of what is termed the copartnership busi-

ness and transactions existing between Pearce and Suth-

erland. This, then, is a transaction connected in no

wise with the aff'airs of the corporation defendant and

would only aft'ect the defendant Sutherland. Then, in-

termingled with these matters, and without being sepa-

rately stated, the plaintiff is seeking to hold the corpora-

tion on the theory that it is a trustee, either express

or by operation of law, of all the real and personal prop-

erty set out in the complaint, and prays that a receiver

be appointed and the assets of said corporation be mar-

shalled, the debts paid, and the affairs of the corpora-
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tion be wound up and its property distributed among

those who are entitled to it.

We do not think that two such causes of action can

be united in the same complaint, even if they were sep-

arately stated.

(b) THAT THE COURT IS WITHOUT JURIS-

DICTION TO GRANT THE RELIEF PRAYED
FOR AS AGAINST THIS DEFENDANT AND TO
APPOINT A RECEIVER OF THIS CORPORA-
TION WITH A VIEW TO WINDING UP ITS

AFFAIRS AND DISTRIBUTING ITS ASSETS,

ETC.

The I laska Perseverance Mining Company, insofar

as the District of Alaska is concerned, is a foreign cor-

poration, organized and existing under the laws of the

State of New York, qualified to do and doing business

in Alaska and holding property therein. The relief de-

manded against said corporation in the appointment of

a receiver and the winding up of its affairs, and the

court in Alaska is applied to for this relief. The statute

of Alaska pertaining to foreign corporations doing busi-

ness therein compels such corporation to comply with

certain requirements, and among those requirements is

the appointment of an agent within the District of Alas-

ka upon whom service of process may be had. (Sec.

225, pp. 401 and 402, Carter's Code.) But no jurisdic-

tion is conferred upon the Alaska court to grant plain-

tiff the relief demanded against the corporation defend-

ant.
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In the case of Sidway v, Missouri Land Co., etc., Ltd.,

101 Fed., p. 481, the plaintiff Sidway was a stockholder

of said corporation defendant, which corporation was

organized under the laws of the United Kingdom of

Great Britain and Ireland, with its principal office lo-

cated at Edinburgh, Scotland, where its directors and

all its stockholders, except the complainant, and one or

two others, holders of about 2,500' shares— the complain-

ant representing 1,000 shares— resided. The court in

rendering the decision stated:

^ * The company was organized principally for the pur-
pose of acquiring and selling lands in the State of Mis-
souri and adjacent states, with a local business office

and manager, located in Newton county, in this district.
* * * The bill sets out with some particularity the

history and management of this business by the board
of directors through its general manager, and claims
that its affairs have been so managed and conducted as

to show a wasteful extravagance and unaccounted for

expenditures, lack of good business judgment and ad-

ministration, so as to greatly depreciate the value of the

stock.''

And generally complained of the mismanagement of

the affairs of the corporation and the refusal of the

directors to permit the complainant to inspect its books,

and with further allegations that the corporation has

wholly failed of the purpose for which it was organized,

and the business should be wound up and its assets

distributed among the shareholders equitably, and a re-

ceiver may be appointed to take charge of the property,

books, accounts, and after all debts all of which are

within the jurisdiction of the court, that an account be

taken of the assets of the company and that the assets
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be distributed among its shareholders in snch manner as

to the court seems equitable. That there was no alle-

gation of insolvency of the corporation in this case, in

fact, it was admitted that the company had assets suf-

ficient, if propertly managed, to meet its outstanding

obligations and to yield a dividend to its stockholders,

and the court stated:

^^The important question, therefore, to be decided
is, has the court the right to interpose at the relation

of a single resident minority stockholder to take charge
of the business and property of this foreign corpora-
tion, and run it, through a receiver, with a view to wind-
ing up its affairs and distributing its assets among its

creditors and stockholders?"

Ag:ain, the learned Judge, on page 484, in the same

case, stales:

'^The question, therefore, arises whether or not u

court of equity in the jurisdiction where the foreign

corporation has a situs for transacting its business, and
where its property is situated, and without the presence
of its non-resident directors, has jurisdiction, at the suit

of a mniority stockholder who complains alone of the

internal management of its affairs * * * to appoint

a receiver for such corporation and thereby assume the

management of its business with a view to winding up
its affairs and distributing its assets. While there are

persuasive reasons which appeal to a chancellor to exert

to the utmost his power to come to the relief of the

resident stockholder, and save him the trouble, expense

and possible unequal chances of seeking redress in a

distant foreign jurisdiction, it is sufficient for this court

to say that, in the absence of a statute conferring such

jurisdiction the settled rules of equity seem to answer

the question in the negative."

This case, we think, is on all fours with the case at
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bar, for we contend, and think we will successfully main-

tain this contention, that Pearce, if he has any interest

at all in the mining property described in the complaint,

it is by virtue of his being a minority non-resident stock-

holder in the corporation defendant. No allegation of

insolvency is in the complaint and the relief prayed for

about the same as in the Sidway case, hence the same

rule of law is applicable.

This doctrine is also supported by the case of Leary

V. Columbia River S P. S. Nav. Co., et al., 82 Fed. Rep.,

p. 775. In this case Leary was a citizen of the State of

Washington and stockholder in an Oregon corporation,

and he brought suit in equity in the State of Washing-

ton against the corporation and against its officers, who

were citizens of Oregon. The bill alleged an abuse by

said officers of their trust in utterly dissipating the

earnings of the corporation, and a consequent danger

of its insolvency, and prayed for a receivership, and

for a decree that the individual defendants account and

make good the depletion, etc., and the court, in passing

upon the cause, concluded as follows:

''The authorities cited by counsel for the defendant

corporation show clearly and strongly that courts having

jurisdiction to enforce their decrees in the state where

the corporation has its home office should be resorted

to in all cases where it is necessary to inquire into and

regulate the internal affairs of the corporation. Thomp.
Corp., Sec. 8011; Gregory v. Railroad Co., 40' N. J. Eq.

38; Mining Co. v. Field 20 Atlantic 10'39; 8 Am. & Eng.

Enc. I., pp. 378 & 379. I consider that it will be unwise

and a dangerous precedent for a court of equity to take

control of the property of a foreign corporation with

a view to experimenting to ascertain if the stockholder's
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investment may not be made more profitable to him
by having the business of the corporation conducted by
a receiver, instead of officers and agents chosen by a

majority of the stockholders."

The court further states as to its jurisdiction to

act in the premises, to-wit:

''While in such a suit against a corporation and its

managing officers a receivership may be proper as a

mere conservative provision, incidental to the main ob-

ject of the bill, the principle does not apply to a case

where the officers, being beyond the jurisdiction, cannot

b6 brought to account, nor be compeled by the court to

restore ill-gotten gains, and where the appointment of a

receiver for the protection of complainant's interests,

is the main object of the suit."

A derrirrer was interposed to the complaint in the

Leary case, same as the case at bar, and was by the

court sustained. In the Sidway case, supra, the Leary

case is referred to with approval of the doctrines above

set forth.

See, to the same effect. Republican Mountain Sil-

ver Mines, Ltd., et al., v. Brown, 58 Fed., p. 645.

^ Hence, we contend that the Alaska court is without

authority and jurisdiction to appoint a receiver to either

conduct or wind up the affairs of the Alaska Persever-

ance Mining Company, which is a foreign corporation.

(c) THAT THE CONVEYANCE OF THE MIN-

ING PROPERTY IN QUESTION BY SUTHERLAND

AND GILBERT TO THE CORPORATION PUT AN

END TO ANY PARTNERSHIP BUSINESS, IF IT
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EVER EXISTED, BETWEEN PEARCE AND SUTH-
ERLAND.

For argument's sake, suppose it is admitted that

Pearce and Sutherland were copartners in the purchase

and sale of mining property and that the property de-

scribed in the complaint, being so many mining claims,

was held by said copartnership, and then the same is

conveyed under the circumstances set forth in the com-

plaint to the corporation defendant, there being no fraud

connected with this sale and it being perfectly satis-

factory to the plaintiff and he accepted stock in the cor-

poration in lieu of his interest in the property conveyed,

we contend that such a partnership under these circum-

stances between Sutherland and Pearce was dissolved,

because it is conceded that this was the only property

which said copartnership held, and the sale of this prop-

erty, necessarily, as stated above, put an end to such

copartnership. (See Thompson et at. v. Bowman, <3

Wall., 516; 18 Lawyers Ed. 136.)

(d) THAT THE PARTNERSHIP, IF IT EX-

ISTED, BETWEEN PEARCE AND SUTHERLAND
W^AS DISSOLVED BY INCORPORATION.

If Pearce and Sutherland were copartners in the

property in controversy and formed a corporation for

the purpose of taking over the property, and then con-

veyed the property, or caused it to be conveyed to said

corporation and received stock in the corporation in lieu

of their interest in the property conveyed, such actions

on the part of the said copartners dissolved the copart-
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nership. (See Parsons on Partnership; 4th Ed., Sec.

285, and notes.)

(e) THAT THE PROPERTY, WHEN CON-

VEYED TO THE CORPORATION, WAS NEITHER
IMPRESSED WITH AN EXPRESS TRUST OR A
TRUST BY OPERATION OF LAW.

The allegations of the complaint are broad enough,

perhaps, for the plaintiff to contend, but he cannot suc-

cessfully contend.

First, that the property was conveyed to the corpora-

tion with the express understanding that such convey-

ance was made in trust for the use and benefit of Suth-

erland and Pearce, or,

Second, that a trust has been created by operation

of law or a resulting trust.

Section 1046, at p. 355 of Carter's Annotated Alaska

Code, reads as follows:

''SALE OR TRANSFER OF REAL PROPERTY.

No estate or interest in real property, other than a

lease for a term not exceeding one year, nor any trust

or power concerning such property, can be created,

transferred or declared otherwise than by operation of

law, or by a conveyance or other instrument in writing

subscribed by the party creating, transferring, or de-

claring the same, or by his lawful agent under written

authority, and executed with such formalities as are

required by law."

Under this statute, if the plaintiff' 'lesired to declare

upon an express trust no such trust could be created

otherwise than as prescribed by this statute, and that
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being by an instrument in writing subscribed by the

party creating, transferring or declaring the same, and

no such instrument being pleaded, no such trust could

have been created. It could not have been created by a

parole agreement, nor would the mere allegation in the

complaint that it was conveyed in trust to the corpora-

tion suffice. The written instrument and the pleading

of it are indispensable.

In regard to the second contention that a trust was

created by operation of law or the facts pleaded are

such as raise a resulting trust in favor of the plaintiff,

we have this to say: That insomuch as the complaint

shows that the consideration for the conveyance of the

property to the corporation was that the corporation

was to pay the purchase price of the property, for noth-

ing up to that time had been paid on it, and the issuance

of its capital stock in its payment on the transfer of the

bond, and it is shown that Gilbert was paid for the prop-

erty by money raised on the stock of the corporation and

under all other circumstances of the case no such thing

could have been created as a resulting trust in the plain-

tiff. And especially since plaintiff was one of the board

of trustees and consented to, assisted and directed such

transfer.

At page 1125, of the 15th Am. & Eng. Enc. Law, 2nd

Ed., under the letter "b,'' the author states as follows:

''If the deed ^ecites a consideration, even though it

be nominal, as paid by the grantee, this recital, as a

rule, in the absence of fraud or mistake, raises a conclu-

sive presumption of an intention that the grantee is to
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take the beneficial estate, and no extrinsic evidence is

admissable to contradict the recital and to show that

there was, in fact, no consideration, for the purpose of

raising a resulting trust in the grantor.'' (See authori-

ties cited in foot notes, same page.)

The corporation, assuming and paying the purchase

price of the property to Gilbert and issuing its stock

in full consideration for such conveyance, brings the

case directly within the doctrine of the above authorities.

(f) THAT THE PLAINTIFF IS GUILTY OF
LACHES.

Under this head we first desire to call the court's

attention to what we deem a parallel case to the one in

hand, and that is the case of Curtis, et al., v. Lakin,

et al.y 94 Fed. 251, and a fair statement of that case is

given in the syllabus, part of which reads as follows:

''The plaintiffs and the defendant Lakin entered into

a partnership for the purpose of lacating, developing,

and operating mines. While prospecting under tho

agreement, Lakin located mining claims in his own name
contrary to the agreement. And on July 27, 1894, con-

veyed a part interest to thir persons; that on March 6,

1896, the entire interest in the claims was transferred to

defendant corporation organized for that purpose in

exchange for stock. The complainants were first advised

of the sale of part interest in the claims in 1895, but

never communicated with Lakin for the purpose of ob-

taining an accounting or ascertaining his intention. On
November 13, 1897, about one year after plaintiffs were
informed of the conveyance to the corporation and two
years after the first conveyance, and after the claims

had increased in value to an amount exceeding two
hundred thousand dollars and expenditures had been

made in developing them they filed a bill against Lakin
and the corporation asking for a dissolution of the part-
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nership and an accounting and the defendant corpora-

tion be decreed a trustee for the benefit of plaintiffs.

Held that the plaintiffs had been guilty of laches barring
the suif

The complaint in this case was the subject of con-

siderable comment by Judge Thayer, who rendered the

opinion of the court, and among other things, the court

states

:

^^The bill does not disclose that the plaintiffs have
communicated with the alleged partner in any form or

he with them at any time since March, 1894, when he left

pears that they waited for about one year before bring-

Sacramento for the purpose of going to Utah ; while it ap-

ing this action, after they were advised that the mining
claims in controversy had been conveyed by Lakin and
his associates to a corporation and were therefore aware
that the stock of the corporation was liable to be placed

upon the market and pass into the hands of innocent pur-

chasers at any moment. It is not even averred that the

stock issued to Lakin which the plaintiffs seek to recover

is in his hands or that any efforts were made prior to

filing of the bill to prevent him from disposing of the

same for value to third persons. Besides, the excuse

which is given in the bill for waiting a year or more after

the mining claims were conveyed to the corporation be-

fore bringing a suit or taking any other steps to preserve

their rights to the property is unsatisfactory and there-

fore insufficient * * * j^ short, the allegations of

the bill are so vague and unsatisfactory and the failure

of the plaintiffs to disclose whether they have ever held

personal communication with defendant Lakin in 1894

and demand from him an account or explanation of his

conduct and purpose *is so significant that we are forced

to infer that for these two years prior to the filing of

the bill the plaintiffs were well aware that Lakin in-

tended to assert a right to dispose of the Utah claims

as his own without accountability to anyone. The facts

stated in the complaint no less than those which might

have been stated, but are left undisclosed leave little
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room for doubt that Lakin's intention with respect to

the Utah mines and his assertion of absolute title thereto
have been well known to the plaintiffs at least since

1895 when they learned that he had sold a half interest

therein for $15,000 and had appropriated the proceeds.
Men of average intelligence and business sagacity would
not ordinarily permit mining property in which they
had a large interest and which they believed to be valu-

able to be sold and otherwise dealt with by a third per-

son as his own, without remonstrance on their part.
*. * * "\Ye think therefore that the conclusion is well

warranted by the allegations of the bill that for more
than two years before it was filed the plaintiffs remained
silent and inactive, knowing that Lakin claimed the Utah
mines as his own, yet intending to assert a title thereto

in case they proved to be productive and valuable but

to deny all interest therein and all liability for obliga-

tions which Lakin might incur in attempt to develop them
provided they proved to be barren and valueless. This

seems to ' e the only reasonable explanation of the plain-

tiff's silence.

It results as a matter of law from the views which
we have thus far expressed with reference to the alle-

gations of the bill that it was filed too late to obtain re-

dress for the alleged grievances in a court of chancery.

It might be conceded for the present purpose tliat T,ne

agreement of February 1, 1902, between the plaintiffs

and Larkin created a co-partnership and that the Utaii

claims were located thereunder and the title thereto when
taken by Lakin in his own name were held by him in trust

for the benefit of himself and his co-partner. Neverthe-

less, when the plaintiffs were advised by Lakin 's conduct

with respect to the claims that he intended to repudiate

the trust and treat them as his own, they were bound
to assert their rights with reasonable diligence. The
rule that lapse of time will never bar the enforcement of

an express trust is applicable to those cases where there

has been no repudiation of the trust, or where the bene-

ficiaries have no reasonable ground to believe that the

trust has been or will be denied.''
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The court then cites several authorities in support

of this doctrine.

The court further states ^
' special reasons exist in the

case in hand which required the plaintiffs to be prompt
in the assertion of their rights when they became aware
that Lakin claimed the Utah property as his own. In
the first place the property consisted of mining claims
subject to great and sudden fluctuations in value and the
rule is that one claiming an interest in property of that
nature must take steps to establish his title with all con-

venient speed if he has reasonable grounds to believe

that such asserted interest will be denied by those in

possession of the property who are at the time engaged
in developing it. In cases of the latter kind, courts of

equity will refuse to grant relief if the complainant has
failed to bring suit for a comparatively short period
after the denial of his rights became known to him, un-

less a good excuse is offered for such delay, and they
will more readily hold that the cause of action is barred
by laches if it appears that the failure to sue was occa-

sioned in whole or in part by a desire on the part of the

complainant to ascertain how development work in

progress on the property would affect its value. Where
delay is occasioned by motives of the latter sort a litigant

is justly chargeable with bad faith which courts of

chancery always aim to discourage. In the second place

the conveyance of the Utah claims to a corporation and
the issuance of a large quantity of stock representing

their value was an act wliidi made it the duty of the

plaintiffs to be prompt in asserting their rights to protect

third parties from loss and damages which they might
possibly sustain by purchasing the stock.

'

'

We desire to apply the reasoning of the learned court

in the Lakin case to the case at bar. The pleading in

this case shows that Pearce had notice of Sutherland's

repudiation of any co-partnership agreement, if such

ever existed, for several years before this action was
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commenced, and the plaintiff complains of the fact that

Sutherland's conduct was such as to indicate that he

was the sole owner of the property. The plaintiff also

knew of the organization of the corporation and the

transfer of the property to it and the expenditure of

over $100,000 upon the property in the way of develop-

ing it by the corporation, which money was raised ''upon

the faith and credit'' of the stock of the corporation,

and knew that the corporation was treating the property

as its own, and he stood by for several years while act-

ing as superintendent of the corporation's property and

drawing pay as superintendent and never at any time

notified the corporation or its board of directors of any

interest that he was claiming in and to the property. He

also sat i.i council with the board of directors, being a

member of it, and nowhere is it claimed that he ever inti-

mated that he was part owner in the property.

Supporting this doctrine of laches, we also cite the

court's attention to the following cases:

Galliher v. Cadwell, 145 U. S., 372

;

New York City v. Pine, 185 U. S., 93

;

Hammond v. Hopkins) 143 U. S., 250;

McCahe v. Matthews, 155 U. S., 550;

Holgate v. Eaton, 116 U. S., 33.

ESTOPPEL.

(g) THE PLAINTIFF IS ESTOPPED BY HIS

ACTIONS, WORDS AND DEALINGS FROM NOW
CLAIMING THE RELIEF DEMANDED IN THE
COMPLAINT AS AGAINST THE CORPORATION.
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The plaintiff in this case is estopped by his own acts

and his general conduct to make any claim to the prop-

erty of the defendant corporation. In addition to laches

committed on his part, he has acted for a period of four

years as the servant of the defendant corporation and

never once informed it that he has any claim against its

properties, or any part thereof, or that he had any claim

to any of the capital stock issued by it. SneM v. Bank,

29, Oregon, 250; Bispham p. 424, Sec. 282; Thompson,

Cor., Vol. 4, Sec. 5268 ; Munson v. S. G. n C. R. Co., 8

N. E. 355.

^' Where actions or words leads others to believe in

the existence of certain facts the party inducing such
belief will not be permitted to allege the contrary of the

facts for which he has vouched.'^

Sec. 287, p. 433 Bispham 's Equity;

Am. & Eng. Ency. Law, 2nd Ed., Vol. 17, p. 879;

Luddington v. Batten, 111 Wis. 208;

Herbert v. Arthur, 140 Calif. 103.

In the case at bar, the plaintiff in taking employment

under the corporation in the capacity of superintendent

for the term of four years and receiving compensation

from its treasury, serving as director, in fact, fathered

the corporation, is estopped at this date to deny its cor-

porate existence and not having at any time during its

existence and not having at any time during said period

informed said corporation that he claimed any of its

property and is now precluded from asserting such claim.

W"e submit that by the plaintiff's standing by for over

four years observing the progress of the developing and
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opening up of the mines, observing the expenditure of

over $100,000 upon the property by innocent purchasers

or pledgees of the stock of the corporation, at no time

taking any pains to notify any one of his claim to any

part of the property or the stock of the corporation that

he should not now in equity and good conscience be per-

mitted to assert any claim to any property of the corpora-

tion either real or personal.

White V. Wansey et al, 116 Fed. 345

;

Curtis V. Lakin, et al., supra.

For the foregoing reasons, the lower court committed

no error in sustaining the demurrer of The Alaska Perse-

verance Mining Company.

II.

THE DEMURRER OF THE DEFENDANT W. J.

SUTHERLAND.

Replying to the appellant's brief in regard to the

alleged error of the trial court in sustaining the demur-

rer of the defendant W. J. Sutherland to the plaintiff's

bill, we contend.

First. That the bill shows that several causes of

action have been improperly joined, and in support of

that contention, we adopt the reasoning used by us to

sustain the demurrer of the defendant corporation above.

Second. That the court had no jurisdiction of the

subject matter of this suit as against defedant Suther-

land, and in that regard we contend that since the cor-

poration is a foreign corporation, being a citizen of the
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State of New York and having its home office in New
York City, and the defendant Sutherland being a citi-

zen of New York and a resident of New York City, and

the capital stock of the corporation being personal prop-

erty and having its situs at the domicile of the owner,

holder or pledgee, and since under the allegations of the

bill the stock is all hpyothecated or pledged in New

York, London or Paris, and the said stock is not within

the jurisdiction of this court, the court has no jurisdic-

tion to sit to take an accounting between the plaintiff and

the defendant Sutherland involving the ownership or

right of possession of the stock of the defendant corpora-

tion..

As to the situs of the stock of this corporation and

the power of the court to control it, we call the court's

attention to:

Merritt et at. v. American Steel Barge Co., 79

Fed. at pages 234-5.

Ryan v. Seaboard R. R. Co., 83 Fed. 889.

Kilgour v. New Orleans Gas & Light Co., Federal

Cases, Vol. 14, Case. No. 7764.

At the commencement of this suit the defendant Suth-

erland was temporarily in the District of Alaska on busi-

ness connected with his duties as president of the defend-

ant corporation, and it is not alleged that the said Suth-

erland had with him the aforesaid stock, or that the stock

or any of it was within the District of Alaska. There is

no question but that the defendant Sutherland while per-

sonally within the jurisdiction of the court of Alaska
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could submit himself personally to its jurisdiction, but

the court could not enforce any judgment that it might

render against him in the matter of an accounting when

the subject matter is not within its jurisdiction, to-wit:

The capital stock of the corporation. The said stock is

not within reach of any order the court could make. As

was said in support of the demurrer for the defendant

corporation, this court would have no right to order the

corporation to disclose its books or do any other thing

pertaining to its internal affairs. All the authorities

cited there are equally applicable here.

Third. In the matter of the misjoinder of parties

defendant urged in the third clause of the demurrer, and

the matter of the several causes of action improperly

united, an J urged in the fourt clause of the demurrer,

we adopt the reasoning heretofore urged under the same

subject in the argument of the demurrer for the cor-

poration above.

Fourth. In considering the fifth clause of demurrer,

that is, that the complaint or bill does not state facts

sufficient to constitute a cause of action against this de-

fendant or to entitle the plaintiff to the relief demanded,

or to any relief whatsoever, we contend that the alleged

contract of co-partnership set out in the bill is incap-

able of intelligent construction and cannot be applied to

any condition of affairs, and particularly to the mat-

ters alleged to exist between the parties hereto; that it

is the province of the plaintiff to determine for the court

what the proper construction of the contract is, but in

that, so far as the bill shows, he has wholly failed. When
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we attempt to apply the terms contained in the contract

to the conditions set out and couched in the bill, we are

unable to do it. In the first place, the contract itself ad-

mits that the plaintiff and this defendant are ''jointly

interested" in some properties in the territory of Alas-

ka. According to the bill, the only property they had

any interest in at the time of the making of this contract

was the alleged working bond and option on the Gilbert

properties. The contract further provides, "that the

said Sutherland and Pearce shall work together in ob-

taining, promotion and disposal of all properties they are

now, or shall hereafter become jointly interested." The

bill alleges that the Gilbert property is referred to in this

clause. According to the bill, they have already ob-

tained the property, that is to say, the bond and option.

The word "promotion" we infer is used in its ordinary

sense, and we understand that to be with reference to the

incorporation of companies or a company to take over or

buy the property. That act, according to the bill, they

performed when they incorporated and organized the

defendant corporation, the Alaska Perseverance Mining

Company. We further understand that the term "dis-

posal" was complied with and satisfied when the option

aforesaid was assigned to the defendant corporation by

the said Sutherland. The defendant corporation having

been organized as a mining corporation and for mining

purposes, and the word "disposal" being used in its or-

dinary sense, we would not consider this part of the con-

tract as authorizing the creation of a trustee and the

transferring of the option to the trustee in trust, and for

that reason, we believe that the contract itself contra-
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dstci the allegations of the bill. The contract further

provides '

' that ont of the net profits received by the said

Sutherland from and out of said property, said Suth-

erland will pay and deliver to the said Pearce, one-third

thereof in money, bonds and stocks, and that out of the

net profits received by the said Pearce from and out of

said properties, other than salary, said Pearce will pay

and deliver to said Sutherland one-half thereof, in money,

stocks and bonds." We submit that we are wholly un-

able to construe or determine what that part of the con-

tract means. In any event, it provides for nothing but

the division of net profits. It is further provided that

neither one shall receive such profits without first hav-

ing rendered services therefor, and in obtaining, promo-

tion, and disposal of the said properties. The terms of

this contract do not permit of nor include the develop-

ment of mining properties, the exploration of mining

properties or the operation of mining properties. It

does not provide that anybody shall furnish funds to

buy property nor any method whatever of acquiring

properties. There is no partnership fund provided for;

no partnership expenses provided for, nor partnership

profits. As argued heretofore in this brief, we contend

that the matters set out in paragraphs 4, 5, and 6, as to

the formation and purpose of the partnership were all

merged in the writing set out, and that those terms are

not a part of the contract. Notwithstanding the allega-

tions contained in paragraphs 8 and 9 of plaintiff's bill,

we cannot believe that the defendant corporation was or-

ganized and incorporated pursuant to that contract nor

that it was created as a trust company or a trustee ,nor
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that the corporation accepted the assignment of the al-

leged bond and option in trust or in any other manner

than by purchase. It is not alleged that that bond or op-

tion was of any value whatever. It is certain that it car-

ried an obligation to pay the owner, Joseph T. Gilbert,

$200,000 in money. That is the price which plaintiff says

that Gilbert was to be paid for the said mines. That op-

tion was taken in the name of the defendant Sutherland.

In executing that option, Sutherland obligated himself to

pay the said Gilbert $200,000' in money, and for aught

the bill discloses, when the corporation took the assign-

ment of that bond, it asumed that obligation, which is in-

consistent with a transfer in trust, as we ordinarily un-

derstand such things.

It is not alleged anywhere in the bill that either the

defendant Sutherland or the plaintiff have at any time

received any net profits from the Gilbert properties, nor

any properties. It is nowhere alleged that any profits

have accrued from said properties, nor that any profits

are likely to accrue. There could be no profits resulting

from this transaction. In the first place, the plaintiff

alleges in paragraph 4 of his bill that Gilbert's price as

aforesaid was $200i,000; that plaintiff by reason of his

knowledge of the property ^'was satisfied" that the

mines by '^intelligent development, exploration^' and

''opening" could be demonstrated as worth many mil-

lions of dollars. That, in our opinion, is tantamount to

alleging that at the time of the taking of this option and

the transferring of the same to defendant company the

property was worth no greater sum than Gilbert's price
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of $200,000. And there could be no gain in value for

which profits could be claimed, and it is not claimed

that Sutherland ever sold the mines or did anything else

by which profits would flow to him. If the mines were to

be sold by either Pearce or Sutherland after the assign-

ment of the option to the defendant company, it would

have been by the consent of the company, and their

profits would have been commissions only. It is not

claimed that either plaintiff or the said Sutherland was

entitled to a commission on the sale of the bond to the

corporation, or that they were entitled to any of its

stock as promoters, so that no profits have at any time

accrued.

This aHeged contract is world-wide in its scope, indef-

inite in its terms, uncertain as to subject matter, duration

and purposes, and incapable of application. It is of such

a character that by sufficient allegations it might be ap-

plied to any property or property interests that the de-

fendant Sutherland might have in any part of the world

;

either such property as he now has or may hereafter re-

ceive. All that seems necessary to apply this to any of

Sutherland's property would be for the plaintiff to al-

lege that any certain property was contemplated and in-

tended in such contract. We believe that this alleged

contract is such an one that a court of equity would

never lend its aid to, and -that it falls squarely within

the rule applied by the court in the case of

Marks v. Gates et al, 154 Fed. Rep. 481,

and we would here call the court's attention to that case

and the cases therein cited.
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We have discussed the question of laches, as well as

the question of estoppel, hereinbefore in our argument

in support of the demurrer of the defendant corporation,

and the arguments there set out apply with equal force

here. The defendant Sutherland stands in a like rela-

tion in the case at bar as did the defendant Lakin in the

case of

Curtis V. Lakin et al., reported in the 94th Fed. at

page 251.

In that case, the court stated as follows

:

"The bill does not disclose that the plaintiffs have
communicated with their alleged partner in any form, or
he with them, at any time since March, 1894, when he
left Sacramento for the purpose of going to Utah ; while
it appears that they waited for about one year before
bringing this action, after they were advised that the

mining claims in controversy had been conveyed by La-
kin and his associates to a corporation and were there-

fore aware that the stock of the corporation was liable

to be placed upon the market and pass into the hands of

innocent purchasers at any moment. It is not even
averred that the stock issued to Lakin which the plain-

tiffs seek to recover is still in his hands, or that any
efforts were made prior to the filing of the bill to pre-

vent him from disposing of the same for value to third

persons. * * * It is not even averred that the per-

sons to whom Lakin sold a one-half interest in the claims

in the year of 1894, and who subsequently conveyed their

interest to the corporation and joined in its formation

were advised of the plaintiffs' alleged interest at the

date of either of said transactions, and in the absence of

such knowledge it is obvious that they, as well as all

other persons who may have acquired stock in the cor-

poration by purchase from any of the original promoters,

are entitled to full protection against the claims which
are now being asserted by the plaintiffs and that they

ought not to be subjected to costs of litigation in defense
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of their rights. In addition to an accounting, the relief

sought, as against the corporation, is that it be compelled
to issue fully one-third of its capital stock to the plain-

tiffs, all of which stock was issued on the organization

of the company, at least one year before this suit was
instituted, and the bill does not show that it is possible

to afford such relief without injury to numerous third

parties into whose hands the stock in question, or a large

portion of it, may have passed during the period which
elapsed before the bill was filed/'

In the case at bar it is shown affirmatively that all the

stock of the defendant corporation was issued six years

before the commencement of this action and has been

used by Sutherland either by sale or pledging it for the

purpose of raising all of the money that has gone into the

opening up and development of the mine and paying

Pearce h:3 salary, and that the stock is not now in the

hands of Sutherland nor within the jurisdiction of the

trial court. We desire to call the court's attention also

to the opinion of Justice Brewer found on pages 96 to

100, inclusive, in

City of New York v. Pine, 185th U. S., 96 to 100.

Under the allegations of the complaint it was per-

fectly agreeable to Pearce that Sutherland take the stock

and use it in any manner that he (Sutherland) saw fit

for the purpose of raising money for the opening up and

development of the mines, and has stood by for six long

years, knowing that Sutherland was using the stock for

this purpose, and never has at any time made any effort

to procure his alleged share of the same, and never has

made a demand on Sutherland for it. It is conceded that

this stock has gone into the hands of innocent purchasers
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or pledgees, and we believe that Pearce is now estopped

from claiming any interest in or title to any of the stock

of the defendant corporation.

This alleged co-partnership was a secret entity, if it

existed, at all, based upon a secret agreement. There

were no visible marks by which the public could know or

ascertain the alleged relations of the parties herein. It

was a scheme, if the bill is to be believed, concocted by

two men, who either had no personal credit or did not

want to hazard their personal credit, to obtain credit and

to induce an unsuspecting public to put large amounts

of money into a mining project that was largely proble-

matical. And a scheme that would afford the plaintiff,

if it succeeded, a lucrative job.

Such a contract is against public policy— against good

conscience—and is void, and not enforceable in the courts.

Page Contracts, Vol. I., Sees. 406, 408.

Levy V. Spencer^ 18 Colo. 532.

Reed v. Johnson, 27 Wash. 42.

Clark V. Mining Co., 122 Fed. 243.

West V. Camden, 135 U. S. 507.

Thompson Corporations, Vol. I., Sec. 457.

Baldwin v. Canfield, 1 N. W. 261.

Cline V. James, 109 Fed. 961.

We believe that plaintiff's claim is inequitable, with-

out adequate consideration, unjust and unconscionable.

Nowhere in the bill, voluminous as it is, is it shown that

the plaintiff has ever contributed one single dollar of

money or other thing of value toward the alleged part-

nership business, either in the obtaining of this Gilbert
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property, or otherwise ; that the said Sutherland not only

took the alleged bond and option in his name, but that

whatever consideration was paid therefor, or whatever

expenses were incurred thereon, this defendant Suther-

land paid, if anything were paid. It further appears

from the bill that all moneys contributed to the alleged

partnership, if any partnership there were, and in the

development of these mining properties was furnished by

the defendant Sutherland, and in that he furnished the

$200,000 that paid the purchase price. He furnished

$110,000 that was paid out thereon by the plaintiff dur-

ing his incumbency as superintendent of the defendant

corporation 's property ; that he furnished the money that

paid the plaintiff's salary and living expenses for four

long years, during all of which time the plaintiff asked

no questions and made no complaint to either of the de-

fendants, and during all of which time the said defend-

ant Sutherland was giving him no information whatever

concerning his management of the corporation's business

or of his (Sutherland's ) disposition of the corporate

stock, as shown by paragraph 16 of the bill. The services

performed by the plaintiff in the superintendence of the

said mines and his duties therein were fully and amply

paid for by the defendant corporation in the salary of

$300 per month and his living expenses, which compensa-

tion was the reasonable and going salary for services of

the kind and nature which he performed, while at the

same time Sutherland was receiving no compensation for

the services which he was performing. It was solely by

the efforts of Sutherland that the property has been

opened up and developed, and if it has a value, it has
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been proven, not by any efforts of Pearce, but by those

of defendant Sutherland.

If the scheme had failed Sutherland would lose, not

Pearce; if the bond had been forfeited before it was

transferred, it would have been Sutherland's loss; if it

had been forfeited after it was transferred to the cor-

poration, it would have been the corporation's loss, not

Pearce 's; if it had been necessary for the corporation

to sue the stockholders on their subscriptions, Sutherland

was the subscriber, not Pearce ; Sutherland took every

and all chances, Pearce none; but when, after about six

years of diligent, vigorous work and the expenditure of

large amounts of money, it is apparently or the eve of

success, the obligations of the ^'bond and option" satis-

fied, the development all done and the mill ready, plain-

tiff bobs up serenely, claiming to be a secret partner of

the defendant Sutherland, and demands that the courts

put the defendant corporation in the hands of a receiver,

wind up the corporation and divide its assets between

him and Sutherland.

Trays et al. v. Johns, 52 Pac. 1113.

W esubmit there is no equity in favor of plaintiff and

he ought not to prevail.

III.

MOTION TO STRIKE.

Replying to appellant's brief in regara to the al-

leged error in the trial court in striking from appel-

lant's bill all of paragraphs 20' to 24 inclusive, we svy:

( /X^^Aj^ i ^/ ; r O Ci ^ ^ A /^
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That the matter contained in said paragraphs does net

negative laches in the plaintiff. The matter set out in

said paragraphs as therein alleged shows

:

(1) That plaintiff did not notify the defendant cor-

poration of his claim against its property until July^

190'5, nor make any demand for the recognition of his

said claim.

(2) That the alleged settlement was had outside the

jurisdiction of the court and in a foreign land and in-

volved parties other than the parties to this action and

likewise other interests.

(3) That alleged settlement was had five years after

the making of the alleged contract and provided for a

money penalty; that said settlement was made on the

part of til 3 defendants to prevent a threatened action

by the plaintiff; that such threatened action was abated

by the plaintiff until the time for the first payment.

(4) That said Sutherland then came into the juris-

diction, rushed the mill toward completion and would

have completed the same had not the earthquake at San

Francisco prevented such completion before the freeze-

up.

(5) That as soon as said alleged contract was made

Sutherland put Mitchell to work stoping the ore and

getting ready for a mill run, storing the rich ore in the

mine. That Sutherland had no intention (as claimed in

the bill) of carrying out the contract of settlement, but

designed thereby to defraud the plaintiff.

(6) That Sutherland asked plaintiff to extend the

time for first payment, but plaintiff refused and declared
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said contract of settlement forfeited, and that Suther-

land remained out of the jurisdiction.

(7) That said contract of settlement provided a

certain forfeiture personal to said Sutherland; that

plaintiff forfeited the same and commenced this ac-

tion.

It will be here noticed that the plaintiff claims that

the matter contained in said paragraphs was pleaded

for the express purpose of negativing laches, and for that

purpose plaintiff has alleged a further alleged conspiracy

on the part of Sutherland to defraud him. He alleges a

settlement ; that the settlement was not complied with by

Sutherland and that he (plaintiff) forfeited the penalty,

and the plaintiff now comes into a court of equity with the

forfeit money in his pocket and asks the court to hold

him free from laches, and says that such treachery on

Sutherland's part relieves plaintiff from the imputa-

tion of laches. If plaintiff had consented to a postpone-

ment of the first payment, Sutherland might have per-

formed all of the conditions of the alleged settlement

and have made this suit unnecessary. Sutherland might

have intended to make a mill run and take the money out

of the mine to meet his alleged contract of settlement,

and that he could not do by reason of the matters al-

leged. We infer from the allegations of the paragraph

so striken that plaintiff purposely defeated the object

of the alleged settlement contract and prevented its

performance by Sutherland, notwithstanding plaintiff's

assertions of fraud and deceit. If defendants had to

procure the money to meet the stipulated payment by a
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mill run and had but the time from July to December,

1906, in which to do so, it behooved them to rush the mill

to completion, and get the ore ready for milling, that

they might mill it and thus meet their alleged settlement

obligations, and in that event, their alleged haste was jus-

tified. And if they were prevented from completing the

mill by reason of the earthquake at San Francisco, and

thus prevented from milling the ore and meeting their

obligations on time, and that the matters alleged in said

paragraphs would indicate, then Sutherland's request

for a postponement of the time for first payment was a

reasonable and business-like request, and based upon un-

controllable conditions that would appeal to a court of

equity upon an application of the defendants for a stay

of the alleged forfeiture. The alleged $60,000' was a

mere bagatelle compared with the alleged value of the

mine, and with the ore alleged already to have been stop-

ed in the mines and ready for milling. Within all rea-

son the defendants would rather have paid the said $60,-

000 than to have even attempted to commit the "crimes'*

charged in said several paragraphs. But, however, that

may be, the plaintiff elected to forfeit the settlement

contract, pocket the penalty, come into a court of equity

with the defendants' money jingling in his purse, and be-

seech the court to extend its strong arm in his behalf and

offering this alleged contract as an excuse for his delay.

In New York City v. Pine, 185 U. S., p. 93,

The court held that a pending settlement did not excuse

laches. We believe that he plaintiff's excuse in the case

at bar is much weaker than the excuse offered in the case

of Nw York City v. Pine, supra.
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The forbearance to sue alleged to have been stipulated

in said alleged settlement might have been sufficient con-

sideration to support the contract of settlement, and such

contract would support an action for damages, but the al-

leged settlement contract was not a contract not to sue,

and would furnish no excuse for delay if it had been.

If the matters contained in said paragraphs were al-

lowed to remain in the bill, and the defendants, or either

of them, ruled to answer, the denial of these allegations

would raise immaterial issue. A litigant is not only re- \

Squired to come into a court of equity with clean hands,

but to keep them clean.

Davis V. Brown, 23 U. S. App. 579.
^^^

If the alleged settlement was in fact a settlement, it I r i'

is a matter of defense. If it were only an attempted set-
j

)

tlement, it is immaterial how or why it failed. I j^

When the bill, in other parts, shows that the defend- :

ants are both citizens of the State of New York, having

their residence, or domicile in New York City, and de- i

fendant Sutherland is president of the defendant com- j

pany, and that it was Sutherland's duties, under the al-

leged co-partnership to remain in New York, London and pVv

Paris, it is unfair in the plaintiff to allege, as he does in

the matter so stricken, that Sutherland remained out

of the jurisdiction of the trial court, and offered that as

an excuse for not sueing him earlier. It is one thing to

reside out of a jurisdiction and remain out, and another

thing to reside in the jurisdiction and go out and remain

out.

^
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In addition to what has been said on this matter it

will be noted that about 5 years had elapsed before the

making of the above said settlement, and we submit that

the court was right in striking the said matter.

IV.

CLOSING.

In closing our brief and herein adverting to some of

the matters contained in plaintiff's brief we call the

court's attention to the claim that this action grew out of

a mining partnership, and we submit that there is nothing

in the complaint to indicate such a beginning. We also

call attention to the language occurring in said brief at

the bottom of page 4, to-wit: "But that the defendant

subsequently voluntarily submitted himself to the juris-

diction by his general appearance, motions, and demur-

rers, and this fact is adverted to only in order to explain

the presence of this opinion in this record."

Plaintiff in the foregoing language refers to the opin-

ion of the trial court on page 98, 99, Printed Record. The

facts are not as claimed in the foregoing quotation. The

printed record does not contain the stipulation which de-

fines and shows the jurisdiction upon which the court

acted in this case, and this court cannot determine the

jurisdiction upon which the trial court proceeded with-

out such stipulation is supplied and included in the record

in this court. Defendant Sutherland's appearance was a

special, qualified and limited appearance, and not a gen-

eral, voluntary appearance. We believe this court should

have for its inspection the said stipulation of appearance

in considering plaintiff's arguments under his Specifica-

tion of Error No 3.
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In adverting to the request of plaintiff as contained in

his brief under said Specification of Error No. 3, to the

effect that if this court should find the demurrers well

taken and sustain the trial court, that he, plaintiff, be al-

lowed to amend his complaint, we call the court's atten-

tion to the orders sustaining the two demurrers found on

pages 53 and 55 of the Printed Record, and to the final

decree on page 56, Printed Record, where this language

is used: '^And the plaintiff, by his counsel, having in

open court announced that he did not desire to amend fur-

ther, but elected to stand upon his said third amended

complaint." The court will notice that this is the third

amended complaint. It would seem to us that the pleader

would be able to plead sufficient facts and in a sufficient

and proper manner to make a good and sufficient com-

plaint in a third effort at amendment, if it could be done

at all. We also think that when counsel refused to fur-

ther plead and announced that he would stand on his

complaint as it then was, he submitted his cause to the

final determination of the court, and waived any further

right to amend. We believe we have considered every

question involved in the record and that we have fairly

answered the plaintiff's brief and we submit that the trial

court committed no error in its rulings and that its final

decree should be sustained.

Respectfully submitted,

MALONEY & COBB,
R. F. LAFFOON,
WINN & BURTON,

Solicitors and Counsel for Defendants,

W. C. SHARPSTEIN,
Of Counsel.


